
BEFORE

THE PUBLIC SERVICE COMMISSION OE

SOUTH CAROLINA

DOC+ET NQ 95 720 C QRDER NQ 95 1489

AUGUST 3 0, 199 5

IN RZ: Applic Bt ian af Bel lsauth )
TelecammunicBt:. ions, Inc. DBA )
Southern Bell Telephane 5 )
Telegraph Company far )

Appr ovB1 Gf Bn Al'tern Btive )
RegulBtian PlBn )

This matter cames before t:.he Public Service Commission

af. South CBralxnB (the Cammissian) an the Motj. an af the

consumer AdvacBte far the st.Bte of south cBralxnB (the

Consumer AdvacBt:. e) ta Dismiss Bnd the Nation of the South

Carolina CBble Televisian AssociBt. ion (SCCTA) to Dismi, ss or,

.in the Alterna. tive to Sever. Ear the reBsans stated beloY&,

bat:h Nations must. be denied.

Th Cammission hBs exBmined the Motions presented Bnd

believes that. they are BnBlagous ta B Rule 12(b)(6) Nation

under the South CBrolinB Rules af Civil Procedure. The

Cammissian bel.ieves that. , much. Bs the South CBralinB Rules af

C j.vxl ProcedUx'e g'Gvex'n, Bl 1 discavex'v mBt tex's not cavexed xY1

Ccmmissian RegulBt;ians 103-850 through 103-852 (See 103-954),

the Cammissian must. look to the remBi. nder af the South

CBrolinB Rules af Civil Procedures for matters nat. gaverned

in the Commission's own Rules of PrBctice Bnd Pracedure.

( See RegulBt ion 103-800 ( B) ) . South CBxolinB RUle of Cxvi1

BEFORE

THE PUBLIC SERVICE COMMISSIONOF

SOUTH CAROLINA

DOCKETNO. 95-720-C - ORDERNOo 95-1489 J/

AUGUST30, 1995

IN RE: Application of Bellsouth )
Telecommunications, Inc. DBA )
Southern Bell Telephone & )
Telegraph Company for )
Approval of an Alternative )
Regulation Plan )

ORDER
DENYING
MOTIONS

This matter comes before the Public Service Commission

of South Carolina (the Commission) on the Motion of the

Consumer Advocate for the State of South Carolina (the

Consumer Advocate) to Dismiss and the Motion of the South

Carolina Cable Television Association (SCCTA) to Dismiss or,

in the Alternative to Sever. For the reasons stated below,

both Motions must be denied.

The Commission has examined the Motions presented and

believes that they are analogous to a Rule 12(b)(6) Motion

under the South Carolina Rules of Civil Procedure. The

Commission believes thats much as the South Carolina Rules of

Civil Procedure govern all discovery matters not covered in

Commission Regulations 103-850 through 103-852 (See I03-954),

the Commission must look to the remainder of the South

Carolina Rules of Civil Procedures for matters not governed

in the Commission's own Rules of Practice and Procedure.

(See Regulation I03-800(B)). South Carolina Rule of Civil
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Pxocedure 12(b)(6) provides for a Not. .i.on to Dismiss on the

grounds Gf failur e to state facts suf f3 c3.ent to const3 tute B

cause Gf action, and also provides for matters outside of the

complaint. to be presented by the Notion to ,.he Court. . In

such a case, it should be treated as a Summary Judgment

mo, ion BUS cli BOOSBCI of pUCSUBnt ta Rale 56 ~ Lee v~Kell
298 S.C. 155, 378 S.H. 2d 616, (Ct. App. 1989) . Clearly, the

Notion in the case at. bar is based on more than the

Application, and also includes the pref i led. t estimony

involved. . Therefore IIe believe that the moti. ons must be

dec 3.. ded UI'idex' 'the s t Bn dBx'ds fGx' Summary Judgment govex'YIed by

South Carolina Rule of Civi, l Procedure 56.

Summary Judgment may be rendered only when there is no

genui ne i s sue as to any mB'tex'3B1 fac't and the mov3YIg par 'ty 3s

entitled to judgment as a. matter of. law. There must also be

shown that further inquiry into the facts of the case is not.

des irable to c1Bx'ify 'tne Bpp13.cB t3.on Gf law. In x'U13.ng Qn a

Notxon fGx Summary Judgmen t s a cour t mUs't coIIstx'Ue al 1

BIc brgU3 t3.eS s ConC1USionS ~ and inf eX enCeS BX'3.S3 ng in and f rofm

the evi. cienoe mast strangly against: the maving party. ~L1es

vs BNI, Inc. , 292 S.C. 153, 355 S.E.2d. 282 (Ct. App. 1987)

An e3Yamination of the Noti. ons .in the case at bar under

thi. s st andard leads us to hold that the Notions should be

deni. ed ~
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Procedure 12(b)(6) provides for a Motion to Dismiss on the

grounds of failure to state facts sufficient to constitute a

cause of action, and also provides for' matters outside of the

complaint to be presented by the Motion to the Court. In

such a case, it should be treated as a Summary Judgment

Motion and disposed of pursuant to Rule 56. Lee v. Kelly,

298 S.C. 155, 378 S.E.2d 6]6, (Ct. App. 1989). Clearly, the

Motion in the case at bar is based on more than the

.Application, and also includes the prefiled testimony

involved. Therefore we believe that the motions must be

decided under the standards for Summary Judgment governed by

South Carolina Rule of Civil Procedure 56.

Summary Judgment may be rendered only when there is no

genuine issue as to any material fact and the moving party is

entitled to judgment as a matter of law. There must also be

shown that further inquiry into the facts of the case is not

desirable to clarify the application of law. In ruling on a

Motion for Summary Judgment, a court must construe all

ambiguities, conclusions, and inferences arising in and from

the evidence most strongly against the moving party. L__yles

v. BMI, Inc., 292 S.C. 153, 355 S.E.2d 282 (Ct. App. 1987)

An examination of the Motions in the case at bar under

this standard leads us to hold that the Motions should be

denied.
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The Consumer Advocate's Notion to Dismiss proceeds to

cite certai, n provisions of the Company's Plan in the case at

bar, and then proceeds to argue the meaning of t;he

provisions. Further, the Consumer Advocate argues that the

criteria Gf S.C. Code Ann. Section 58-9-575 are not met; by

the mat, erials submit. t.ed by Southern. Bell. It appears to the

Comm1ss3. QTI that the Consumer AdvocBte x'Bl.ses cfuest3. ons of

mat;eri. al fact in t.he present case. Therefore, under the

standard elucidated above by our Courts, the Notion must. be

deniPd,

Similarly, the Not. ion of t he South Carolina Cable TV

Association x'B3 ses a. number of 3.ssues Qf mat'erial fBct; ~ Fox'

example, SCCTA states that. SC Code Ann. Sect.i.on 58-9-575

x'egU. 1x, es that. , be fGl". e imp lemen'tat, & Gn of B x'egu 1atol". y

Blterna't3. ve p B. telephone U't3. 13.'ty mus t show 'that 3.t;. 3.s

"subject; to competit. ion with respect: to its services". The

Motion raises doubt;. about. whet. her or not. Southern Bell meets

this standard. Further, SCCTA states that. Southern Bell' s

prefiled Direct. Testimony does not. contain evidence regardi. ng

Bva3. 1Bb3 1it v p market shBx'e Qx' px, l.ce Gf comparable

alternatives to the services that. Southern Be],1 deems to be

comI3etitive.

I~Pe do not; agree that; Southern Bell' s testimony is
dev'Q id of sUch 3.n fGrmat 1QTI . VJe do be]„3.eve however p
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The Consumer Advocate's Motion to Dismiss proceeds to

cite certain provisions of the Company's Plan in the case at

bar, and then proceeds to argue the meaning of the

provisions. Further, the Consumer Advocate argues that the

criteria of S.C. Code Ann. Section 58--9-575 are not met by

the materials submitted by Southern Bell. It appears to the

Commission that the Consumer Advocate raises questions of

material fact in the present case. Therefore, under the

standard elucidated above by our Courts, the Motion must be

denied.

Similarly, the Motion of the South Carolina Cable TV

Association raises a number of issues of material fact. For

example, SCCTA states that SC Code Ann. Section 58-9-575

requires that, before implementation of a regulatory

alternative, a telephone utility must show that it is

"subject to competition with respect to its services". The

Motion raises doubt about whether or not Southern Bell meets

this standard. Further, SCCTA states that Southern Bell's

prefiled Direct Testimony does not contain evidence regarding

availability, market share or price of comparable

alternatives to the services that Southern Bell deems to be

competitive_

We do not agree that Southern Bell's testimony is

devoid of such information° We do believe however, that
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further inuuiry is warranted. Based nn the ~L les standard as

Quoted above wflich 8 tBtes that 3 't must be shown t 1B't fUx"thex. '

1Ylc'U3. x. v 3.Ylto the fac'ts 18 Ylot desirable to cia.x'3.fy the

app 11cat 3.. GYl Gf the law be fox P ra Mot3 QH. fQx' Summary Judgment

may be gxanted, we must deny this portion of SCCTA's motion.

SCCTA furt'ler moves, i, n the alternative, that 3.f the

Comm3. ssion chooses not to dxsmiss Southern Bell' s

AT3p13.cat3on q that tilP Blternat3 ve 1".egula'tion docket be

sevex'ed from the earnings review docket, and that a separate

heBring in. 'the alt ex native x.'Pgulat iGYl docket oe held at a

1BtPx' datP . The CQI7im3 88 ion has exaYll3. Yled 'th3 8 matter 3Yl a

px'3 Gx' ordex BYrd re J ec ted t he no'tl. QYl thBt tile matters should

be severed.

Having di, sposed of the arguments presented in the

Motions Qf the Consumer Advocate and. the SCCTA, we hereby

hold that the mot. .ions must be denied. .
This Order shall remain in full force and effect. until

furtheY. ' Order Qf the Commission.

BY ORDEP, OF THE COMMISSION:

Executive Director

{SEAL)
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further inquiry is warranted. Based on the Lyles standard as

quoted above, which states that it must be shown that further

inquiry into the facts is not desirable to clarify the

application of the law before a Motion for Summary Judgment

may be granted, we must deny this portion of SCCTA's motion.

SCCTA further moves, in the alternative, that if the

Commission chooses not t.o dismiss Southern Bell's

Application, that. the alternative regulation docket be

severed from the earnings review docket, and that a separate

hearing in the alternative regulation docket be held at a

later date. The Commission has examined this matter in a

prior order and rejected the notion that the matters should

be severed°

Having disposed of the arguments presented in the

Motions of the Consumer' Advocate and the SCCTA, we hereby

hold that the motions must be denied.

This Order shall remain in full force and effect until

further Order of the Commission.

BY ORDER OF THE COMMISSION:

ATTEST :

(SEAL)


